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of ordinary care and prudence in so 
walking on the trade, provided it appear 
that the accident would not have oc- 
curred if the agent of the railroad com- 
pany had used, in running the engine 
which occasioned the killing, ordinary 
prudence and care in giving reasonable 
and usual signals of its approach, and 
in keeping a reasonable lookout." See 
also Gray v. Scott, 66 Penna. St. 345, 
and Railroad v. Trainer, 33 Md. 532. 

As to cattle injured while trespassing, 
see Railroad v. Munger, 5 Denio 255 ; 
Wilds v. Railroad, 24 N. Y. 430 ; Rail- 
road t. McClure, 26 Ind. 370 ; Railroad 
v. Hunter, 33 Ind. 356 ; Williams v. 
Railroad, 2 Mich. 259 ; Eames v. Rail- 
road, 98 Mass. 560 ; Railroad v. Bray, 
57 111. 514 ; Railroad v. Smith, 22 Ohio 
St. 227 ; Railroad v. Seirer, 60 111. 
295. 

(4.) Use of Animals fearful of Loco- 
motive, frc. — See Railroad v. Dunn, 61 
111. 385. In Stone v. Hubbardston, 100 
Mass. 50, Chapman, C. J., said. " The 
court are of the opinion that when a 
horse, by reason of fright, disease or 
viciousness, becomes actually uncontrol- 
lable, So that his driver cannot stop him 
or direct his course, or exercise or re- 
gain control over his movements, and 
in this condition comes upon a defect in 
the highway, or upon a place which is 
defective for want of a railing, by which 
an injury is occasioned, the town is not 
liable for the injury unless it appears 
that it would have occurred if the horse 
had not been so uncontrollable ; but a 
horse is not to be considered uncon- 
trollable that merely shies or starts, or 



is momentarily not controlled by his 
driver." 

It is difficult to see how the court can 
decide as to what amount of fearfulness 
on the part of a horse, known to his 
rider or driver, is sufficient to constitute 
contributory negligence. The horse at 
a short distance from a locomotive may 
be perfectly controllable, and when 
brought in close proximity unmanagea- 
ble. Or he may be manageable in the 
absence of unexpected or repeated noises. 
Is it not then for the jury to say in each 
case, whether the knowledge of his 
peculiarities by the plaintiff is sufficient 
to bar his recovery against the railroad 
company? See Dennott v. Wellington, 
15 Maine 27 ; Bliss v. Wilbraham, 8 
Allen 564 ; Murdoch v. Warwick, 4 
Gray 178. 

In Lower Macungie Township v. 
Merkhoff, 71 Penna. St. 280, the court 
said, " It was not a defence to the town- 
ship to show that by careful driving an 
accident might have been avoided at 
the place in question. That would fall 
far short of what was the purpose of 
the public highway. It must be kept in 
such repair that even skittish animals 
may be employed without risk of danger 
on it by reason of the condition of the 
road." 

The rule laid down in some of the 
cases that on the approach of a train a 
driver must not only stop, but get out 
and hold his horse's head, will seem to 
those who are acquainted with the habits 
of that animal a little singular. 

Sydney Biddle. 



Supreme Court of Indiana. 
HENRIETTA BARNHIZEL et al. v. ELIZABETH FERREL. 

A child adopted under the act regulating the adoption of heirs, approved March 
2d 1855, is entitled to inherit from the adopting parent as his heir in the degree of 
a child. 

By the adoption, he has the rights of a child of the adopting parent, without 
being his child in fact. His identity is not changed. 

Under the law, a married man may adopt a child without his wife joining in the 
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petition, and the child may have an adopting father without an adopting mother, 
with the right of inheritance from one and not from the other. 

The rights of the lawful children of the adopting parent and the adopted child 
are not changed or affected by the adoption. No right is given them to inherit 
from or through each other. They are not only not brothers and sisters, but they 
have no rights as such. 

By consenting to the adoption, the real mother consents that the adopting father 
shall occupy the position of a father to the child, and that she will occupy that of a 
mother. She does not surrender her maternal rights, or her rights of inheritance. 

On the death of the adopting parent the adopted child inherits from him, and on 
the death of the child his real mother will inherit the property so descending, to the 
exclusion of the children of the adopting parent. 

Where an answer is filed containing a general denial, and also other paragraphs 
setting up affirmative matter, which flould be introduced under the general denial, 
to which demurrers are filed and sustained, and the cause is then tried on the issues 
of fact formed by the general denial, resulting in a finding and judgment for the 
plaintiff; on appeal to the Supreme Court, the parties by agreement, in writing, 
endorsed upon the transcript, may agree that the general denial shall be considered 
withdrawn and the case decided upon the ruling of the court below, upon the de- 
murrers to the paragraphs setting up affirmative matter. In such case the Supreme 
Court will decide the case as if the general denial had not been filed in the court 
below. 

Appeal from Cass Circuit. The facts sufficiently appear in the 
opinion of the court, which was delivered by 

Osborn, J. — The appellee filed her complaint against the ap- 
pellants, in which it is alleged that she is owner in fee simple of 
certain described real estate in the city of Logansport ; that the 
appellants claim title to the same adverse to her, when in truth 
and fact they have no right to the property, and, that their claim 
creates a cloud upon her title. She asks judgment, settling and 
confirming her title, and other relief. 

The appellants are husband and wife. Henry H. Barnhizel, 
the husband of Henrietta, filed a disclaimer. She filed an answer 
of three paragraphs. The third is a general denial. Demurrers 
for the want of sufficient facts were sustained to the first and 
second, to which rulings exceptions were taken. The cause was 
tried by the court, who found for the plaintiff, and rendered final 
judgment on the finding against the defendant, Henrietta, as 
prayed for in the complaint and for costs against her. 

The only errors assigned, relate to the ruling of the court, in 
sustaining the demurrers to the first and second paragraphs of the 
answer. The parties have stipulated in writing entered upon the 
transcript that the general denial filed by the appellant, Henrietta, 
in the court below, shall be considered as withdrawn, and that the 
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case shall be decided in this courts upon the ruling of the court 
below upon the demurrers to the first and second paragraphs of 
the answer of Mrs. Barnhizel, without any regard to the issue 
formed by the general denial. Under that agreement we will 
consider the questions arising under the first and second para- 
graphs of the answer as if the general denial had not been filed. 

It will not be necessary to consider the two paragraphs of the 
answer separately, as the same question arises in both. The facts 
alleged are in substance : That Theodore S. Reuber and Henri- 
etta, the appellant, were the only children of Jacob Reuber, de- 
ceased. Theodore S. intermarried with the appellee, and had issue 
by her one child, Theodore, Jr., and died. After his death, Jacob 
Reuber, on his petition, by virtue of and under the order of the 
Tippecanoe Circuit Court, adopted the child Theodore, Jr. ; that 
the appellee, being then unmarried, appeared in open court, and 
there consented to the adoption, and that the order of court might 
be made. Afterwards, Jacob Reuber died intestate, being at the 
time of his death the owner of the real estate in controversy, 
together with other real estate in the county of Cass, which de- 
scended to the appellant, Henrietta, and Theodore, Jr., as his only 
heirs. Partition was made of the real estate so descending by 
the Cass Circuit Court, and the property in controversy was set 
off to Theodore ; after which he died intestate, unmarried and 
without issue. 

No question is made about the regularity or validity of the 
order for the adoption of the child. We shall regard it as valid, 
and that Theodore, Jr., became the adopted child of Jacob Reuber. 
It is admitted that the child inherited the estate from his adopted 
father and that he was seised of the land at his death. Mrs. 
Barnhizel claims to inherit the property as his sister, and that 
when the appellee consented to the adoption, she thereby relin- 
quished and gave up all her rights as mother, and that she cannot 
inherit from him as such. 

The rights of the parties depend upon the act regulating the 
adoption of heirs, approved March 2d 1855, 2 G. & H. 341, 1 G. 
& H. 301. That act provides that any person desirous of adopt- 
ing any child, may file his petition therefor, in the Circuit Court 
of the county where the child resides; and prescribes what the 
petition shall state, and what steps shall be taken. The third 
section is: "Such court, when satisfied that it will be for the 
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interest of such child, shall make an order that such child shall 
be adopted, and from and after the adoption of such child, it shall 
take the name in which it is adopted, and be entitled to and 
receive all the rights and interest in the estate of such adopted 
father or mother, by descent or otherwise, that such child would, 
if the natural heir of such adopted father or mother." Section 4th 
is as follows : " After the adoption of such child, such adopted father 
or mother shall occupy the position towards such child that he or 
she would if the natural father or mother, and be liable for the 
maintenance, education and every other way responsible, as a 
natural father or mother." 

By the act of adoption, the child is entitled to inherit from his 
adopted parent as his heir, in the degree of a child: Barnes v. 
Allen, 25 Ind. 222-6. The act does not provide that he shall be 
the child of the adopting parent, but he shall take the name, and 
be entitled to take his property by descent or otherwise, the same 
as he would if he was his child or natural heir, and the adopting 
parent shall occupy the position towards the child of a father 
or mother and be liable in every way as such. In Sehafer v. 
Eneu, 54 Penna. St. 304, it is said " The right to inherit from the 
adopting parent, is made complete, but the identity of the child is 
not changed. One adopted, has the rights of a child, without 
being a child," and in Commonwealth v. Nancrede, 32 Penna. St. 
(8 Casey 389), the same court says, " Giving an adopted son a 
right to inherit, does not make him a son in fact. And he is so 
regarded in law, only to give the right to inherit." By the Act of 
Pennsylvania of May 4th 1855 the child was to " assume the name 
of the adopting parent and have all the rights of a child and heir 
of such adopting parent and be subject to the duties of such child:" 
1 Brightly's Dig. 61 (10th ed.). 

The law of Pennsylvania provides " that if the adopting parent 
shall have other children, the adopted shall share the inheritance 
only as one of them in case of intestacy, and he, she or they, shall 
respectively inherit from and through each other as if all had been 
the lawful children of the same parent." This gives the adopted 
child a capacity to inherit : Commonwealth v. Nancrede, 32 Penna. 
St. 389. But not to take under a devise to the children of the 
parent by adoption : Shafer v. Eneu, 54 Penna. St. 304. 

By the law of Massachusetts (General Statutes of Massachusetts 
547), it is provided that the adopted child shall be deemed, for the 
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purpose of inheritance by the child and all other legal conse- 
quences and incidents of the natural relation of parents and 
children, the child of the parents by adoption the same as if he had 
been born in lawful wedlock, except that he shall not be capable 
of taking property expressly limited to the heirs of the body or 
bodies of the parents by adoption, nor property from the lineal or 
collateral kindred of such parents by right of representation. It 
also provides that the parents of such child shall be deprived, by 
the decree of adoption, of all legal rights as respects the child ; 
and the child shall be freed from all obligations of maintenance 
and obedience, as respects his parents. If the person asking to 
adopt the child, have a husband or wife, the prayer of the peti- 
tioner shall not be granted unless both join in the petition. Our 
statute contains no such provision. In this state, the husband 
may adopt a child without his wife joining in the petition. In such 
case, the child might inherit from the adopting father, but not from 
his wife. He would have an adopting father, but not an adopting 
mother. He would have no right as her child. The Massachu- 
setts statute contemplates the adoption by both husband and wife. 
It speaks of " the parents by adoption," whilst ours refers to "such 
adopting father or mother." By the Pennsylvania statute, the 
adopted, and the other children of the adopting parent, shall 
respectively inherit from and through each other, as if all were 
lawful children of the same parent. No attempt is made to change 
their identity. It is, that they shall inherit " as if" they were 
children of the same parent. In other words, by that act, they 
were to have the rights of brothers and sisters for certain purposes, 
without being such in fact. Our statute contains no provisions on 
the subject of the rights of the lawful and adopted children, as be- 
tween themselves. Under it, their relation is not changed by the 
act of adoption. No right is given to them to inherit from or 
through each other. They are not only not brothers and sisters, 
but they have no rights as such. Our conclusion is, that the 
appellant, Mrs. Barnhisel, did not inherit from the boy Theodore, 
Jr., as his sister. 

The appellee consented to the adoption of the child by his grand- 
father, and that whatever changes such adoption should make in 
the rights and duties of the parties to be affected, should be made, 
and nothing more. She consented that the child's grandfather 
should thereafter occupy the position of his father ; that the child 
Vol. XXIII.— 86 
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should have the rights of a lawful child in his estate, and that she 
would occupy the position of a mother, the father of the child be- 
ing alive. There is nothing in the statute or in the nature of the 
consent implying a consent to surrender her maternal rights; she 
did not thereby cease to be his mother, or give up, or surrender 
any rights of inheritance as such. It follows, that the land in 
controversy descended to the appellee as the sole heir of dece- 
dent, sect. 4, 1 G. & H. 292, and that the court committed no error 
in sustaining the demurrers to the first and second paragraphs of 
the answer. 

The judgment is affirmed with costs. 



The principal case is a valuable illus- 
tration of the strict construction that 
ought to be applied in deciding the 
questions that are yet to arise under 
statutes of adoption. And we shall 
offer a note upon the subject generally, 
as more useful than one confined to the 
case itself, which was undoubtedly 
rightly decided. 

Blackstone divides children into 
" legitimate and spurious or bastards j" 
no legal relation of parent and child, 
apart from the natural one, being known 
to the common law. But in twenty- 
four of the United States, a relationship 
of parent and child by adoption has 
been created by statute, and being stat- 
utory it differs as the statutes almost 
necessarily do in the various states. 
The amount of judicial construction to 
aid us is small enough because the stat- 
utes are all of very recent date, not one 
that we know of being twenty -five years 
old, and perhaps also because adopting 
parents generally have strong reasons 
for dying testate, and disputes about the 
inheritance being thus disposed of, there 
is left for litigation only those parts 
of the statute which concern the transfer 
of sentiment, about which men are not 
apt to quarrel. 

But given the right to adopt at all, it 
will be seen that there are some neces- 
sary and some natural limitations on 
the legislation concerning it. 



First : the adoption, except where it 
consists merely in declaring the person 
adopted an heir of the adopter, must be 
founded on consent. All the statutes 
require the written, and generally the 
recorded consent of the adopting parent 
or parents, and of the parents, parent, 
guardian, next of kin, or next friend 
of the minor appointed by the court, in 
most states the consent of the minor if 
over fourteen, and finally the consent of 
the court. 

Second : though one may consent to 
make a child his own heir, he cannot 
make him the heir of other people ; so 
that no adoption can have the effect of 
disturbing previous and higher rights. 
A man cannot by adoption introduce a 
stranger into the right of succession to 
property limited to him and the heirs 
of his body. This is made an express 
exception in the statutes of Massachu- 
setts, New Hampshire, Illinois, Wis- 
consin, Bhode Island and Oregon. 
Nor can an adoption so disturb the 
descent or distribution of property as 
to enable an adopted child to inherit 
from the lineal or collateral kindred 
of his adopting parent by right of 
representation. This and the former 
case are both made, though we suppose 
it was not necessary to do so, express 
exceptions in the statutes of Massachu- 
setts, Illinois, Rhode Island and Ore- 
gon : Moore v. Moore, 35 Vt. 98 ; 
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Schafer v. Emu, 54 Peuna. St. 304 ; 
Sewell v. Roberts, 115 Mass. 262. 

Third: a man cannot make the 
adopted child so entirely his son and 
heir as to relieve him from the tax on 
collateral inheritances : Commonwealth 
v. Nancrede, 32 Penna. St. 389 ; Thorp 
v. Commonwealth, 58 Penna. St. 500. 

These instances, except the last which 
the legislature might waive, we should 
consider necessary limitations upon the 
enabling legislation on this subject. 

Among the limitations one would 
naturally expect to find would be that 
the legislature would not deprive the 
kin of the adopted child of their right 
to inherit from him, nor him of his 
right to inherit from them ; and on the 
other hand, that it would not confer on 
him and the children of his adopting 
parent the right to inherit from and 
through each other as if they were 
natural brothers and sisters. 

We have thought it convenient to 
classify the statutes of nineteen states 
which were within our reach as follows ; 
beginning with those in which adoption 
is made a slight tie and proceeding as 
they bring the relation nearer to that 
of natural parent and child. 

1. The natural parents surrender 
nothing, and the adoption simply con- 
sists in declaring the person adopted an 
heir. Alabama (Code 1852, § 2011). 
Missouri (Wagner's Stat., vol. 1, ch. 
28). Where the child is given the ad- 
ditional right to claim support, main- 
tenance and humane treatment, so that 
the statute seemed to contemplate his 
living with the adopting parents. Ten- 
nessee (Thompson & Steger Stat. 1871, 
l\ 3643-3646), where, however, the 
terms of the adoption may be set out in 
the petition, and the rights of the adopted 
child under the statute be restrained by 
the decree ; and Texas (Pascal's Ann. 
Dig., Art. 30), where in case there is 
any lawful issue living, the adopted 
child cannot inherit more than one- 



fourth of the estate of his adopting 
parent which can be disposed of by will. 

2. The natural parents or parent 
transfer to the adopting all rights over 
the child, and the adopting parent or 
parents assume all the duties. Maine 
(Rev. Stat. 1857, p. 393), and Cali- 
fornia (1 Civ. Code, cl. 2, \ 228). 

3. The two preceding cases com bined, 
Connecticut (Gen. Stat. Rev. 1866, p. 
308), except as otherwise provided in 
the agreement of adoption. Indiana 
(Stat. Gavin & Hord, vol. 2, p. 341). 
Kansas (Gen. Stat. 1868, ch. 67, ?<S 6, 7. 

4. The adopted child inherits as an 
heir from the adopting parent, and the 
adopting parent and his heirs inherit 
from the adopted child if he dies with- 
out issue, all property that he may have 
derived from or through his adopting 
parents. Illinois (Rev. Stat. 1874, p. 
128), where the inheritance is also 
allowed from the descendants of the 
adopted child. Ohio (Rev. Stat., Swan 
& Critchfield, vol. 1, p. 506). 

5. The right of inheritance is made 
mutual between the adopting parent 
and the child. Iowa (Rev. 1860, p. 
348). Massachusetts (1 Suppl. Gen. 
Stat. Mass., 2d ed. 906). Estate of 
Ellen Foley, 1 Philada. Weekly Notes, 
301. New Hampshire (Gen. Stat. 
1867, ch. 169). Oregon (Deady's 
Gen. Laws 1845-1864, p. 673). Rhode 
Island (Gen. Stat. 1872, ch. 150). 
Wisconsin (Taylor's Laws 1871, vol. 
1 , p. 785) . We infer in the case of New 
Hampshire, Oregon and Rhode Island, 
that the right of inheritance is as stated, 
not from any words in the statutes ex- 
pressly conferring the rights upon the 
parents by adoption, but because of sec- 
tions in each depriving the natural pa- 
rents of all legal rights as respects the 
child, one of which we take to be inher- 
itance. But it might be argued that the 
rights of which the natural parents are 
hereby deprived are those which concern 
the person of the child, as custody, ser- 
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vices, obedience, maintenance, &c, and 7. The terms of the adoption are 

not the right of inheritance to his pro- made a matter of agreement between 

perty, in which case these states should the parties. Nebraska (Gen. Stat, 

be put in class third. 1873, p. 649-50). 

6. The adopted child and the child- 8. The adopted child is made a son 

ren by blood, inherit from and through or daughter in fact, which being an im- 

each other as if they were brothers and possibility, is, we believe, attempted 

sisters by blood. Pennsylvania (Br. nowhere : Shafer v. Eneu, 54 Penna. 

Purd., p. 61). When, however, the St. 306. 

adopted child shares the inheritance H. G. W. 
only in case of intestacy. 



Supreme Court of Vermont. 

WHEELER v. WHEELER. 

An advancement made by the intestate in due form may be legally cancelled by 
him, by any unequivocal act carrying the same into execution, as by surrendering 
or cancelling the evidence of such advancement. 

This was an appeal from a decree of the Probate Court, charging 
the appellant with an advancement towards his share in his father's 
estate, which he claimed had been subsequently cancelled by his 
father and could not therefore be reckoned as an advancement. 

The opinion of the court was delivered by 

Ross, J. — The statute in relation to advancements (Gen. Stat., 
chap. 56, sects. 12, 13), declares what shall be evidence of an 
advancement, and excludes all other evidence. This has become 
the settled doctrine in this state: Newell v. Newell, 13 Vt. 33; 
Brown v. Brown, 16 Vt. 197 ; Heirs of Adams v. Adams, 22 
Vt. 51 ; Weatherhead et al. v. Field, 26 Vt. 665. Hence, with 
us the law presumes, that property given by an intestate to an heir 
is an absolute gift, unless the intention of the intestate to have it 
charged to such heir as an advancement is evidenced in one of the 
four ways named in the statute. 

By the pleadings it is conceded that the intestate, February 12th 
1848, delivered to the appellant, his son, $2000 by way of advance- 
ment towards the son's portion, and took from the son a receipt of 
that date, in which the son acknowledged he had received of the in- 
testate that sum towards his portion. The $2000 thus became 
properly evidenced as an advancement to be charged to the appel- 
lant in the distribution of the estate of his father. The issue made 
by the pleadings, and tried by the court below, is, whether the 



